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Abstract:

In this paper, we consider popular protests against international institutions like the WTO, and the issues they raise for organizational theorists. We argue that the global regime of intellectual property rights (IPRs) now constitutes an “institution,” in its representation to the world as a “truth.” We uncover historical and theoretical ways in which such an institutional (and ideological) representation can be challenged. We argue that mainstream strategic management has become implicated in this institutionalization of IPRs, and offer a counter-theory.
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In December 2017, the World Trade Organization (WTO) ministerial meetings were held in Buenos Aires, Argentina. In keeping with recent practice, activists were banned from protesting at the sidelines of the meetings, where trade ministers from the economically powerful nations met to discuss the progress of several initiatives of the WTO. Of late, the WTO finds that meeting in nations run by market friendly “strongmen” governments help them achieve a high level of security. In this case, the neoliberal government of President Mauricio Macri deported anti-globalization activists at the airport, to facilitate the unimpeded work of the ministerial
. At the forefront of this Ministerial’s agenda, as with the previous eight, was the issue of whether large corporations could be afforded the right to monopoly rents on some of their products, on the basis of intellectual property rights (IPRs), and the deployment of policy instruments such as patents and copyrights. 
This bi-annual meeting of the WTO has had somewhat shadowy origins. The first ministerial was held in 1996, but the meetings attracted great notoriety when labor and trade activists spectacularly disrupted the third ministerial in Seattle in 1999 (Thomas, 2000). The WTO was cast into the public spotlight by the Seattle riots, a consequence it had avoided in the nearly five prior years of its existence since its inception in January 1995. People learnt, for instance, that this body, whose statutes had been approved by over 100 countries including the USA, carried significant supra-national power. For instance, it could overturn internal US laws such as the Clean Air Act, and force the country’s lawmakers to accept products that its own EPA had banned. The consequences for smaller nations were much more severe: in essence, all attempts to develop sovereign laws around the global mobility of capital and goods could be questioned and overridden by WTO fiat. Activists in Seattle exposed the fact that a few bureaucrats allied with global corporations had begun to set the agenda for world trade, without any regard to democratic process of the will of national sovereignty (Cockburn & St. Clair, 2001). Of course the WTO defended itself on grounds of expedience and efficiency, but its fundamentally undemocratic character was a revelation in the post-1999 days.

In the aftermath of Seattle, the WTO held its 2001 Ministerial in Doha, prompting criticism that it was picking its venues to avoid the kind of protests seen in Seattle. In 2003, the Cancun Ministerial saw unprecedented lockdowns by the Mexican government, but protests continued. The Hong Kong meeting continued the trend; over a thousand activists were arrested during the three days of the meetings.

Why do the WTO meetings attract such passion and antipathy among the poor of the world? If the dominant objection against the WTO is that it is a stealth agent of global corporations (Yung, Yuen, & Rose, 2002), why does the discussion of its agenda (and that of those opposing it) never find a mention in strategic management or organizational theory? Theory must after all incorporate or explain the dominant debates occurring in the real world. As such, the contestations around the WTO Ministerials offer a challenge to our theorizing that we ignore at the peril of being eventually marginalized.

In this we attempt to address some of these contestations, through a quasi-theoretical reading of some of the implications of this contested terrain for theorists of organizations. Our contention is that the WTO Ministerial represents part of a larger institutional framework which creates conditions for the appropriation of international surplus by corporations. We contend that many organizational theories are similarly implicated in this framework, in that they are designed to render public knowledge private, and subsequently appropriable by corporate interest groups. We briefly demonstrate this by an analysis of knowledge-based theories of the firm, as well as references to neo-institutional theory. Institutional theory is used to suggest how the concept of IPRs has been accorded the status of a sedimented truth in our theory, despite the limited history and uncertain legitimacy of the concept. 
The rest of this paper comprises four sections. We begin with a brief historical backgrounder on the WTO, illustrating its activities through a case study of the Indian pharmaceutical industry. We then link this history to strategic management, especially the concept of “rent” as it has been deployed in the knowledge-based theories of the firm it has spawned. In the third section, we discuss IPRs, and suggest that they have now acquired the status of an “institution,” as defined in neo-institutional theory. We end with a discussion that sums up our case, and offers pointers by which strategic theories of knowledge can be re-examined in light of these historical and current developments.

BACKGROUNDER

“It is more than probable that the socially most important inventions, say, of drugs or vaccines for the cure or prevention of cancer, would not be allowed to be exploited with the same monopolistic restrictions that are freely tolerated in the exploitation of patents on hair curlers, bottle caps, or television screens.”

(Fritz Machlup, 1958)
The WTO was formed in 1995
 following the dissolution of the General Agreement on Tariffs and Trade (GATT), at its final meeting in Uruguay (Dicken, 20015). Briefly, GATT was formed in 1945 as a post-war institution, but was proving increasingly ineffective at achieving its mandate because its powers were confined to the advisory realm. In the 1970s and 1980s, the GATT worked with multilateral financial institutions such as the International Monetary Fund (IMF) and the World Bank to push its agenda through, but in 1995, they finally decided to transform into an organization that had legal powers of its own. The main focus of the WTO as of GATT was to smoothen world trade and bring it in line with the neo-liberal capitalist agenda, i.e. eliminate all tariffs and quotas, and set up an international tribunal to sort out bilateral and multilateral trade crises. This tribunal had been constantly demanded by MNCs, who felt that their economic activities were often being constrained by sovereign governments, which were playing by different rules, and misusing their legal powers.
In order to understand the role played by the WTO in helping corporations in the Third World, consider the case of India and the global pharmaceutical industry (Abrol, Prajapati & Singh, 2017). This story commences well before the birth of the WTO in 1995, and must be institutionally linked to GATT, which had been advocating since 1945 for the rights of corporations to move and sell goods across national boundaries free from the influence of laws enacted by sovereign nations (Thomas, 2000). Initially, since the GATT did not have statutory powers, nations like India, Italy, South Korea and several others had not adhered to its recommendations regarding global product patents. India, for instance, enacted its own legal framework, through the Indian Patents Act of 1970, which specifically refused to recognize “product patents,” restricting patentability to manufacturing processes (Keayla, 1994). Indian pharmaceutical manufacturers had taken advantage of this loophole in the law to exercise their ingenuity and reverse-engineer a host of important drugs, manufacture them through processes that multinationals had not patented, and make them inexpensively available to the Indian population, and through an emergent export network, to poor countries in Asia and Africa. 
However, GATT intensified pressure on India and other product-patent “violators” such as Italy, South Korea, Taiwan and others, especially during the decade between 1985 and 1995, under a series of negotiations that are collectively known as the “Uruguay Rounds” (Patry, 1995). It is important to recall here that GATT had developed “teeth” in the 1980s through pressures exerted on its behalf by the IMF and the World Bank. In addition, the United States Government brought to bear pressure on India by placing it under a ‘watch list’ under a process designated under Section 301 of the U.S. Trade Act of 1974, popularly called “Special 301”, which gives statutory authority to the government to impose unilateral trade sanctions against countries seen as violating U.S. trading rights. These institutions essentially threatened to cut off credit supply to countries that did not follow GATT’s prescriptions, which would have been catastrophic for them, operating as they were in a world where foreign exchange and access to finance capital was a precondition for economic survival (Goldman, 2005). One by one, the threat of sanctions, and active collusion between multinationals, international regimes and local elites in the Third World, whittled away the opposition. Recalcitrant countries fell into line, and by the time the 1995 meetings of the GATT commenced in Marrakesh, Morocco, India was completely isolated. The Indian contingent at that meeting finally succumbed, agreeing to grant 20-year patents to global pharmaceutical products (they negotiated a 10-year grace period, which has since expired). Eventually, India enacted a Patents Amendment Bill in March 2005, which was hailed by the global pharmaceutical corporations as a major victory
. The Marrakesh meeting also promulgated the infamous TRIPS (Trade Related Intellectual Property Rights) regime, which has now become the justifiable focus of popular outrage by labor and community activists the world over. The TRIPS protocol has the potential to allow near-perpetual patent protection to multinationals over drugs, local remedies, microorganisms, computer programs etc through iron-clad property rights and patent extensibility
 (Xu & Weller, 2004). 

Mainstream organization theorists have not reflected adequately upon the impact of the institutional regime created by the multilateral agreements such as the TRIPS agreement from the perspective of firms in the developing countries and the Least Developed Countries (LDCs). Scholars have argued (Srinivasan, 1998) that it was a mistake to have included TRIPS in the WTO as a bundled undertaking derived out of the Uruguay Round agreement. The implementation of the IPR regime as part of trade policy opens it to abuse by the protagonists of the international trade. Most of the trade takes place between and within Transnational Corporations and therefore TNCs dominate the proceedings in the trade policy formulation and execution undermining other stakeholders in the process. In the WTO negotiations, the participating Government negotiators have always reflected the interests of producers. It has been argued that the 21st Century will usher in a highly integrated international society and the current model which promotes a producer-driven governance model and the structure of the WTO is not suited for these times. A more diverse set of stakeholders including those of marginalized societies, LDCs and developing countries are required to be included. 

Those favoring improved governance of innovators rights argue in support of institutions like the WIPO (World Intellectual Property Organization), which specialize in IPR issues to take over the enforce economic privileges of the innovators. WIPO could be given more teeth but it is possible to put in place a democratic processes that establishes a regulatory framework based on sound economic logic. The inclusion of TRIPS into the WTO framework opened up avenues for the inclusion of labor and environment standards into a framework of enforced compliance backed by trade related sanctions repeating the well-recorded pattern of coercion. 
One could make an argument for the WTO’s existence, by citing pragmatic reality (without a multilateral body, small barriers to trade can have disproportionately massive negative consequences for both sides). One could also advance empirical arguments about its beneficial impact (through anecdotal evidence and data analysis), or make supply side arguments that by helping corporations, the WTO becomes an engine for all-round economic growth. One could similarly denounce the WTO on grounds of its undemocratic character, its partisan affiliations and its negative impact on the poor of the world. However, irrespective of one’s reading of the events in this case, it is evident that the WTO, like the GATT, functions as an agent of corporations, and exerts supranational pressure on sovereign nations to prevent them from interfering with the practices of accumulation of corporations in general and multinational corporations in particular. In the next section, we link this historical information to strategic management, especially with reference to the knowledge-based theories of the firm.

STRATEGIC MANAGEMENT AND KNOWLEDGE
The desire for a theory of knowledge is a desire for constraint - a desire to find ‘foundations’ to which one must cling, frameworks beyond which one must not stray, objects which impose themselves, representations that cannot be gainsaid 

(Rorty, 1979: 315)

Possession is nine-tenths of the law.

(Anonymous)

So far, our analysis has been confined the historical realm, linking current events with earlier milestones to analyze the institutional foundations of what is emerging as the “property rights” regime across the world. The important question that follows from this analysis is; how are these events linked to the realm of strategic management? In this section, we offer a brief answer to this question by analyzing knowledge-based theories of the firm. Our contention here is that the growing emphasis in our field on organizational knowledge in general and knowledge-based theories of the firm in particular, is aimed at helping organizations justify and legitimate their property rights in light of two constraints, namely the globalization of the business terrain and the increasingly intangible character of value-creating artifacts in the corporate world. We critique these developments on the grounds that the institutionalization of such property rights has the unfortunate effect of allowing corporation to privatize public goods through coercive means, and claim ownership of this public knowledge on grounds of possession, and on grounds of the legitimizing power of strategic management or organizational theory.

Consider the term “knowledge,” which has become quite the buzzword in management literature (Dalkir & Beaulieu, 2017).  Starting in the early 21st century, knowledge management became the subject of special issues in a variety of influential journals (e.g. Argote, McEvily and Reagans, 2003), the exclusive topic of a plethora of academic websites
 and trade books (Davenport, 2005), and a number of consultants began to market executive programs aimed specifically at managers wishing to take advantages of knowledge routines in firms
. This trend has continued to the present, and has even intensified in the present moment (Webb, 2017). Whence this sudden burst of interest? Is there a theoretical basis for this perspective, or is knowledge management merely a fad, and management theory (and practice) is falling victim to its own theories of isomorphism (Powell & DiMaggio, 1991, Monios, 2017)?


We believe that there is certainly more to the celebration of knowledge than meets the theoretically credulous eye. The popularity of “knowledge” as a signifier may be related to its deployment as a basis for a new theory of the firm, a theory that legitimizes the appropriation of public goods by (the shareholders of) organizations. And it is interesting that a whole institutional apparatus is being brought to bear to reinforce this new theory of the firm.


Theorists of the firm essentially aim to delineate conditions under which firms may turn external resources into internal “properties,” for their exclusive use (Alchian & Demsetz, 1972). To that end, they have always been pre-occupied with the notion of the “boundary” of the firm, which may be defined as the last point at which the fruits of collective action may be legally appropriable
. However, as organizations begin to spread geographically and through diversification, and as we move into the rarefied realms of a “service economy,” traditional theories of the firm (such as transaction cost analysis) become hopelessly inadequate to theorize the boundaries of organization. Transaction cost theory is very inadequate in its treatment of intangible assets like knowledge, which organizations have now begun to regard as “their most valuable strategic resource” (Zack, 1999: 124). Organizations, it appears, are much more than attempts to minimize risk and opportunistic behavior. Indeed, they “know” much more than their contracts can say (Kogut and Zander, 1992:383). 
The transaction cost theories of economic organization focus on asset ownership, but as Demsetz (1991) points out, these approaches treat knowledge needed for production as essentially free, while knowledge needed for exchange is costly, which is not true today. Sources of capital in the modern enterprise are heterogeneous and include complex knowledge needed for production. Capabilities theories, by contrast, acknowledge that both production and transaction knowledge are costly. Financial assets linked to knowledge routines are heterogeneous and as much a part of the production function as the traditional kind of capital assets. These are pointers to a new theoretical approach to the economic organization, which ties together the reality of rents arising out of the monopoly hold on knowledge.


A closer look at knowledge-based theories of the firm suggests that they represent little more than an attempt by theorists to render social knowledge appropriable by corporations and in turn, to allow these corporations to safeguard their assets in a geographically dispersed world. The manner in which “knowledge” has been recently deployed in organizational theory offers these organizations ways to legitimize their claim of ownership over collective (public) goods. 

In order to substantiate this point, let us consider the concept of “rent.” Briefly, mainstream economic theories of organization s define the success of (for-profit) firms in their abilities to generate rents, or above-normal profits. Traditionally, economists have identified “Ricardian rents” as indicators of good economic performance. Ricardian rents are earned when a firm utilizes its factors of production better than competition. In contrast, “monopoly rents,” which accrue when a firm charges inordinately high prices for products in the absence of competition, have traditionally been regarded as bad-faith on the part of organization and a sub-optimal solution for the economy, since it leads to the misallocation of social product.


Interestingly, knowledge-based theories of the firm are predicated precisely upon the ability of firms to derive monopoly rents from knowledge resources. The shift from Ricardian to monopoly rents is not insignificant. The sources of monopoly advantage are represented in technical terms. For instance, they have been variously referred to as “isolating mechanisms” (Rumelt, 1984) or “causally ambiguous routines” (Lippman & Rumelt, 1982). However, they essentially refer to sources of monopoly advantage, which a firm may exploit in the short term. 

If a firm’s success is derived from monopolistic sources, it would follow that one of the most important duties of the corporation would be to protect knowledge-intensive products, processes and routines. After all, rent can only be earned when the source of rent is not a public good. Thus, we find that knowledge-based theorists are constantly theorizing and suggesting ways in which firms can protect knowledge routines from competition, and even from their own employees. This usually is enforced institutionally through patents and copyrights. Employees and contractors are subject to confidentiality clauses and non-disclosure arguments. Random punitive actions against real and perceived knowledge transfer is quite common; for example, in a theoretical paper on knowledge and the firm, Liebeskind (1996: 99) discusses the probability that “employees may be dismissed for visiting another firm’s premises without permission, without any evidence indicating that she imparted valuable information during the visit.” 
However, such blatantly partisan theorizing can be quite damaging to knowledge-based theories. Theorists would need to find some way in which their shifts in stance can be justified, either on grounds of efficiency, or even better, on normative grounds. One highly effective tactic would be to appropriate the moral high ground for these theories. Thus, in an attempt to claim normative legitimacy, knowledge-based researchers have suggested in their theories that firms exist to provide the foundation of a moral order in society (Kogut & Zander, 1996:505)
. They have gone on to suggest that their theory can move beyond the narrow boundaries of self-interest and opportunism to a realm where organizations provide individuals with a forum within which they can cooperate (Conner & Prahalad, 1996). Evidently, such claims are but precursors to a restatement of the contention made by Chester Barnard in the 1930s
; that social goods are safe in “organizational” hands, and that the appropriation of collective property by organizations ensures that social product is efficiently distributed.

In the subsequent section, we offer an analysis of the regime of institutional property rights including a brief historical analysis and a theoretical critique, based on an understanding of neo-institutional theory. The argument is that the regime of IPRs has been put in place with help from mainstream organizational theory, and squarely tilts the scales of the argument about property ownership and rights over surplus value in favor of corporate interests over public groups and local institutions. In particular, the field of strategic management pre-occupies itself with issues of value-appropriation over those of value-creation, and avoids all discussion of value redistribution as exogenous to its self-imposed mandate. In its refusal to theorize the dynamics of distribution lies the clue to its ideological character. 

THE REGIME OF INTELLECTUAL PROPERTY RIGHTS 
A pharmaceutical firm charges a single patient half a million dollars for a therapy that was in fact developed by government laboratories. An agrochemical corporation accuses farmers who replant their harvested seeds of theft. A university prosecutes a student for patenting ideas while employed in an unrelated job
. These and dozens of other examples point to a regime of IPRs that has become increasingly expansive in its scope and severe in imposing restrictions on the use of the intellectual output of others. 

The field of law that deals with IPRs is comprised of four different categories: (1) copyrights that prohibit unauthorized reproductions of original forms of expression, (2) patents that protect inventions, ideas and procedures, (3) trademarks that prevent use of names or symbols that identify goods, services or companies and (4) trade-secret law that protects a company from the use of crucial information (e.g. formulae) by its competitors.

The dominant logic of the current global economic scenario suggests that IPRs foster innovation, compensate investors fairly for their skills and risks, and coordinate the smooth flow of knowledge across the global terrain. However, we argue that the history of IPRs demonstrates that the expansion of its scope is driven not merely by economic considerations, but also by ideological ones resulting in the “institutionalization” of IPRs. We claim that IPRs are, in large part, becoming knowledge-monopolies that are enforced by the state in order to protect the interests of powerful corporations. 

Tracing the changing perspective of the legal system towards the ownership of ideas. William Fisher (1999) argued that while the histories of copyrights, patents, trademarks and trade secrets were convoluted, the trend common to all of them was expansion. Consider the following: In 1853, a federal Circuit Court ruled that an unauthorized German translation of Harriet Beecher Stowe’s novel “Uncle Tom’s Cabin” did not infringe on her copyright since “the creations of the genius and imagination of the author have become as much public property as those of Homer or Cervantes” (Stowe v. Thomas, 23 F. Cas. 201, 208 [C.C.E.D. Pa 1853] [No. 12, 514]). Compare that with the current scenario where athletic moves are patented, and even public universities like the University of Alabama sue artists for drawing football athletes dressed in the university's “famous crimson and white color scheme.” (Liptak, 2006). The trajectory from 1853 to 2006 was not determined by economic conditions alone. 
IPR patents and copyrights are in fact monopoly rights granted by the state. How much does the “natural rights” argument that says that a “creative act is an extension of an individual’s identity and therefore ought to be controlled by the creator” count for against competing values, such as economic efficiency or social necessity? In its strongest form, the natural rights argument . . . means that the right to control creative product cannot be taken away by others (including the state) or even sold” (Cohen and Noll, 2000, p.2). Except for a works of creative nature, most innovations have social origins (the communitarian view) and “are one step in a historical continuum and usually not attributable to a specific person”

As economies in the West moved from agricultural to industrial to service driven ones, the perceived need to protect IPRs property has increased. As Fisher (1999) argues, the changes in the law can be seen from this perspective to be “functional,” i.e., the changes in the mode of production and the relations of production prompted the development of the law. However, the expansion of IPRs has far exceeded that which was required by the economic conditions. As Aoki (1994), Krummenacker (2000) and others argue, political, cultural and ideological forces were very instrumental in this expansion. While it is not possible to explore these issues in detail due to space constraints (the reader is encouraged to read the articles referenced), the ideological nature of IPRs can be demonstrated by the transformation of the terms of discourse over the years. In their early manifestations, patents were seen as monopoly privileges conferred by the English Crown to raise funds and control certain enterprises. From the mid-1940s onwards, there has been a concerted effort to refer to patents and copyrights as “property.” As Machlup and Penrose pointed out over half a century ago, “those who started using the word property in connection with inventions had a very definite purpose in mind: they wanted to substitute a word with a respectable connotation, ‘property,’ for a word that had an unpleasant ring ‘privilege’” (Machlup & Penrose, 1950). 
The above discussion points us in the direction of an interesting conclusion: IPRs constitute an “ideology.” An ideology may be defined as a process by which societies are structured in ways that enable dominant social groups to control oppressed groups with the minimum of conflict. This control is not necessarily performed at the deliberate level, but mostly by shaping a framework of symbols and values that legitimize the current order. An ideology functions to “universalize” the interest of a section of society as the interest of society at large. It is clearly obvious from the above reading that IPRs are being positioned as “natural” economic tools, while their history suggests a more fragmented and contingent evolution. This “naturalization” too is an ideological act. 

The Institutional Basis of IPRs

It can be argued that in a world characterized by the dominance of neoliberal economic policies, IPRs have developed an “institutional” character. An institution may be defined broadly as a social pattern that owes its survival to it being constantly practiced, and accepted as important and useful (Jepperson, 1991). While it initially emerges out of need, and out of the prodding of those who exercise power (Granovetter & Mcguire, 1998), an institution eventually acquires a legitimacy of its own, emerging as a social “truth.” In fact, once a practice or a set of practices is ordained as an institution, it acquires the status of a “rational myth” (Meyer & Rowan, 1991), generating its own logic as it proceeds. Anyone who opposes the internal logic of an institution risks illegitimacy among the community of practitioners that become a part of the institution.

Over time, the success of IPRs can be attributed in part to this institutional character. Some of the artifacts of the institutionalization of IPRs include: 

· The emerging belief that patents and copyright protections are the cornerstone of an emerging “post-industrial” society (Bell, 1973), which will be more efficient and productive than its previous generation. There is scant empirical support to the a priori assumption that patent protection is needed to encourage innovation. This assumption alone is driving the present regime. By associating the duration of patent protection with the strength of IPR regime, Grossman and Lai (2005) have found evidence that harmonization of IPR regimes is neither necessary nor sufficient for achieving global efficiency.

· There is a view that foreign enterprises place a significant weight on the strength of IPR protection regime and Foreign Direct Investment (FDI) is greatly encouraged by regimes that protect IPRs. An empirical model created by Bransletter, Fisman, Foley & Saggi (2005) predicts that IPR reform in the South leads to increased FDI from the North primarily since Northern firms shift production to Southern affiliates. This confirms the view that strengthening of IPR regimes would at best lead to investments in the South within MNCs through shifting of production based on cost considerations or technology transfer for licensed production. 

· A prescribed macroeconomic agenda for the third world characterized by the belief that “developing” countries would benefit by emulating the “developed” nations of the world and allow free access of global capital into their economies, thus joining the list of “winners” in the era of globalization.

· The isomorphic pulls (Powell & DiMaggio, 1991) within key industries towards the use of similar work practices, work platforms (e.g. software in the IT industry), which are serviced by patent-protected platforms (e.g. Windows).

· Professional societies (e.g. NASSCOM in India) that facilitate the creation of a network of firms, where patent laws can be enforced.

· The emergence of sets of formal and informal rules regarding competitive and cooperative behavior, industry practices and intra-industry communication. 

Critique of the IPR Regime

Despite the promotion of IPRs by a variety of actors such as the WTO (in its TRIPS protocol), several economic theorists, politicians and business leaders, the issue of IPRs has been the site of some of the most ferocious political and economic contestations of our time. Be it in the boardrooms of Buenos Aires in 2017 or on the streets of Seattle in 1999, a variety of coalitions have protested the IPR logic on behalf of a rainbow of constituencies. What do such groups have against IPRs? The fundamental points of critique against IPRs can be summarized as follows:

1. The positive effect of IPRs on innovative activity is often overstated. Corporations constantly threaten that without IPRs, innovation will grind to a halt. Empirical research does not support this contention.

2. IPRs can be used to privatize public goods, thus depriving poor people of a number of common-use products. Also, private IPRs are often awarded to organizations and individuals based either on research that has been done by state-supported institutions, or on publicly available knowledge.

3. IPRs enrich the few and exacerbate the economic divide within and between nation states. It has been argued by Hamilton (1997) that a successful TRIPS will become “one of the most successful vehicles of Western imperialism in this story”. 

4. Advocates for neoliberal economic reform (a necessary companion to the IPR regime) suggest that third world nations allow global capital unfettered access into their economic landscape. They point to the policies in place in rich nations like the USA and European nations as a model for the third world to emulate. However, they fail to mention that these very nations zealously protected their industries in the earlier stages of their economic development.

5. There is no firm empirical evidence of the need for patent protection for encouraging innovation. There is much less theoretical justification or empirical support for a uniform patent life. Article 33 of TRIPS mandates a patent life of at least 20 years from the filing date, and Article 27 covers patentability in all fields of technology. Such sweeping coverage is patently arbitrary and appears to have been imposed without serious examination. 
One can make a serious enough case for a certain amount of patent protection for innovators on the basis of rewarding risk-taking innovation, compensating for ex ante investments, and on the basis of property rights; our contention here is that the current IPR regime oversteps its bounds and rewards patent holders (especially giant corporations) excessively, and sometimes, unfairly. We base this argument on four observations; the overstatement of the impact of IPRs on innovation, the role of patents in the privatization of goods that are essentially public, the role of IPR regimes in worsening the economic divide between global actors, and the historical reality that most industrialized nations are being hypocritical in advocating “open” economic boundaries for the world, given that they have themselves benefited from protecting their own infant industries in an earlier era.

Overstated Impact on Innovation

Empirical studies have shown that the barriers to entry that are erected by “natural” protections (such as economies of scale, first-mover advantages, learning-curve advantages, brand equity, capital investment, distributional advantages etc.) already provide innovators with substantial gains (Levin et al, 1987). Likewise, it has been empirically seen that the absence of patent protection would hardly constitute a disincentive to innovate in most industries (Mansfield, 1986). It is true that in certain knowledge-intensive industries such as software, movies and music, it is relatively easy for users to engage in parasitical consumption of products and not compensate inventors. These tendencies to abuse common property can be addressed by a regime of IPRs. However, the converse reality is that these knowledge intensive industries (music, software) have become the sites of tremendous concentration, as big companies muscle out smaller players, and the prices of products (CDs, application software) skyrockets due to monopoly pricing. Clearly, the link between innovation and IPRs is overstated, if not completely misleading. In fact, experts refer to this as the “patent paradox”. The inconsequentiality of patent protection for realizing adequate returns from innovation is well chronicled. Hall and Ham (1999) have documented what is obvious today in almost all frontiers of technology. Firms invest in patenting not merely for protecting IPRs but for making strategic use of patents as bargaining chips with other firms to access their technology. For their analysis of this paradox using the semiconductor industry, they conducted a survey of executives, which showed that patents were ineffective in protecting R&D.

Private Appropriation of Public Goods

A study of the pharmaceutical industry shows that almost 30% of all pharmaceutical products were developed by patenting research that was financially supported by the National Institute of Health (Chang, 2003(a): 289). For example, Ceredase (a drug used for the treatment of Gaucher’s disease) or AZT (the AIDS drug) and a variety of innovations in the pharmaceutical, chemical and software sector have been developed by patenting products based largely on state-led research (Perelman, 2002). Likewise, IPRs often constitute a threat to the continued use of social goods by the poor people of the third world. Be it the application by WR Grace and Company to patent neem
 or the attempts by RiceTec to patent basmati
, corporations are constantly attempting to deploy IPRs as a means of earning monopoly rents from public goods.

Worsening the Economic Divide

Perhaps anticipating the IPR era, Karl Marx had famously remarked that once the windmill was invented, the emperor, the nobles and the priests began to fight over who owned the wind (Marx, 1866, 1977: 496). Indeed, once the wind is under control, the emperors, priests and nobility today are doing well by themselves. Consider the anecdotal evidence that the 400 wealthiest people in the world in 1999 had a combined wealth of $1 trillion, an amount larger than the GDP of China (Newcomb, 1999). Or that the industrialized nations hold more than 97% of the world’s patents, including a staggering 80% of all patents filed in developing nations (UNDP, 1999: 68). More and more of the richest people in the world are affiliated with industries that have benefited from the emerging patent-protected knowledge economy. Overall, one can make a linkage between IPRs and wealth concentration (Perelman, 2002). Moreover, as Moore (2017: 13) has rightfully cautioned, “a recent and alarming trend is that intellectual property rights are starting to be viewed as state created entities used by the privileged and economically
advantaged to control information access and consumption.”
Questionable Historical Precedents

The IPR regime is closely associated with neoliberal economic policies, which constantly argue that the liberalization of trade and investment accompanied by patent protection will help developing countries become economically strong. Purveyors of these policies suggest that this was the same strategy used by the rich nations to prosper. This contention is far from the truth; the fact of the matter is that “almost all of today’s rich countries used tariff protection and subsidies to develop their industries” (Chang, 2003(b): 10). This is especially true of the UK and the USA. The simple reality is that the protection of a nation’s infant industries is an extremely important economic task (Hill, 2004). It is also very important for developing nations to adopt policies that are relevant to their own economic conditions than to fall prey to the seductive logic of a seamless global economy.

ALTERNATIVES TO IPRS

It is true that in several developing nations, the macroeconomic policies of import substitution have not worked very well. However, a blanket adoption of the IPR regime would “throw out the baby with the bath water.” An alternative to the current IPR regime could take several shapes. For one, patent lives in several industries need to be drastically shortened and evaluated on a case-by-case basis. Inventions based on publicly funded basic science should not be granted private patents. Given the meager support for the hypothesis that the absence of patents impedes invention, coupled with the huge opportunity costs of establishing and running patent systems, one is tempted to suggest that the notion of privately held IPRs should be done away with altogether by poor nations. Unfortunately, the reality of global politics precludes such a step.

IPRs consume valuable foreign exchange resources in royalty payments, lead to monopoly pricing by patent-holders, cost a lot of money to enforce through a regulatory network, threaten local infant industries and lead to the eventual unavailability of hitherto un-commoditized social goods. It is very important that we develop a critical mass of theoretical and empirical research that highlights these pitfalls and decenters the default assumption that IPRs represent a global “common sense.” The important task for theorists critical of the IPR regime is to develop an alternative theoretical framework to counter the ideological and institutionalist logic of “IPR as innovation.” As pointed out by the U.S. National Research Council, in its report (National Academy, 2000) - “Public access, and the social benefits that arise from it, may be an undervalued aspect of our current social processes on mechanisms"” (p. 201.). When viewed in the context of the growth of the internet, it is being posited that the economic incentive for innovation through the IPR could be a far greater social cost as compared to the opportunity cost in terms of lost social benefits accruing through public access to innovation. The report hints at the need for an ideological shift but points to the existence of high stakes involved in such shifts. 

 The WTO’s economic rationale for IPRs (and its trade relatedness) works in favor of large transnational enterprises. There is need to construct a more inclusive framework that explains the relationships between the regulatory institutions and the stakeholder perspective. This will perhaps provide theoretical justification for an early review of TRIPS as part of WTO and other institutional reform in the administration of economic compensation of innovation.

CONCLUSION 

In this paper, we have argued four points. The first argument is that corporations are increasingly beginning to privatize public goods in the name of IPRs. Despite anti-globalization activity from the right (the US exiting the TPP under President Trump and Brexit) or the left (anti-globalization protests by unions and unorganized labor), this has remained constant. The second point is that a number of institutions are brought to bear to make this process possible and smooth (for corporations). We have focused on the WTO as an example of such an institution. Our third and most relevant argument from the point of view of strategic management is that our theoretical traditions in our discipline have functioned to assist corporations in this endeavor, by legitimizing some of their actions as theoretically proper. The final, understated point is that in spite of all these acquisitive moved by corporations, there is also an emergent tradition of resistance, exemplified by the protests that greet WTO Ministerials all over the world. We need to add to these traditions, by offering a counter-theorizing option. 
Fortunately, this phenomenon of conflating property rights with theory has not gone uncontested (Mansell, 2015). Within strategic management, the premises of knowledge-based theories are being challenged on a number of fronts. The assertion that organizations are nothing more than a nexus of contracts has always been challenged, but the opposition to this view from the knowledge-based perspective has opened up a Pandora’s box, which has been well exploited by constructivist organizational theorists. The integrity of organizational form, of organizational boundaries, and organizational resources has been questioned by theorists who have found them little more than “a set of interlocking and shifting relations” (Tsoukas, 1992:444). What organizations had begun to refer to as their capabilities and their core competencies are being re-theorized as “inherently situated and distributed phenomena, residing in a series of non-localizable associations between social and material elements” (Araujo, 1998:331). In other words, constructivist theories are subjecting some of the truth claims of the mainstream to scrutiny.

Alongside the constructivists, critical theorists have also suggested that theories of the firm represent little more than attempts by capitalists to invest organizational identity with a theoretical salience as compared with other competing identities (such as the nation state) (Pitelis, 1991). Foucauldian theorists have written extensively about how organizational identity is totally related to the subjective experience of power relations (Rodrigues & Collinson, 1995). Labor theorists have pointed to the inherently exploitative, obtrusive and coercive nature of organizational citizenship (Jermier, 1998). Clearly, the “boundaries” of the organizations, or the limits of the appropriation of collective wealth by organizational shareholders, had been called into question.


Alternative and critical organizational theorists thus have their task cut out for themselves. For example, we can reconceptualize the term “knowledge” and point out to its inherently public character. Also, we must bring attention to the inherently power-laden and coercive character of the current wave of organizational knowledge-appropriation across the world. By outlining the true character of knowledge appropriation, we can offer important theoretical backing for an active review of the current institutional regime that governs knowledge flows and lend a voice of to those localized groups of citizens across the world who are banding together to fight an iniquitous and oppressive institutional regime. 
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Endnotes:

� http://www.dw.com/en/activists-unwelcome-at-argentina-hosted-wto-meeting/a-41730131





� The discussion of WTO’s history is beyond the scope of this paper. For an official account, see � HYPERLINK "http://www.wto.org/english/thewto_e/whatis_e/whatis_e.htm" ��http://www.wto.org/english/thewto_e/whatis_e/whatis_e.htm�, and for a scholarly analysis, see Dicken (2003).


� http://www.deccanherald.com/deccanherald/apr42005/93626200543.asp


� In theory, TRIPS could allow Sun Microsystems to ask the island of Java to change its name to avoid “patent infringement!”


� Quoted in Liebeskind (1996:93)


� See for example, http://www.brint.com/km/


� One such group, Consolidated Knowledge Consultants, which specializes in knowledge-work, may be found at http://www.ec2.edu/ckc/consultants.html


� Kenneth Arrow (1974: 33), in his aptly named book “The limits of organization,” makes the point explicit: “Organizations are a means of achieving the benefits of collective action in situations where the price system fails.”


� They base this contention on Durkheim’s observation that the industrial revolution led to the generation of a new moral order, anchored by the division of labor.


� Barnard’s reflections on the role of organizations, published in his 1938 book The Functions of the Executive, were largely a response to the crisis of legitimacy faced by the US corporations in the post depression 1930s, exemplified by the position stated in The Modern Corporate and Private Property by Adolf Berle and Gardiner Means (Berle & Means, 1932). This book had argued that we were entering an era of “managerialism,” where as a consequence of the separation of corporate ownership and control, managers would behave in a manner that was neither consistent with shareholder ideals nor of societal goals (Bratton, 2001). 


� All the above examples are based in fact (referring to Genzyme, Monsanto and University of South Florida). See Perelman (2002: 2, 156-158).


� http://csf.colorado.edu/sristi/papers/patentonneem.html


� http://www.american.edu/projects/mandala/TED/basmati.htm
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